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Recitals:
WHEREAS Subito e.V. is a non-profit registered association under the laws of Germany.
WHEREAS Subito e.V., in conjunction with the Supplier Libraries (as defined hereunder), operates an Internet portal for document retrieval and delivery services, through which Subito e.V. and Supplier Libraries offer electronic and printed copies of Articles and Portions of Books for retrieval and delivery to requesting customers (members of the public and certain libraries as defined in this Agreement). The copies of Articles and Portions of Books offered for retrieval and delivery in various formats emanate solely from printed sources that are available as part of collections at Supplier Libraries situated in Germany, Austria, Switzerland, and Liechtenstein.
WHEREAS the Publisher publishes text-based works and materials, which are included in printed scientific journals and books and are often subdivided into chapters or sections.
WHEREAS the Parties are not in agreement as to whether and to what extent the reproduction, transmission and dissemination of copies of Articles and Portions of Books by Subito e.V. and the Supplier Libraries infringe the Copyright held by the Publisher. However, irrespective of their disagreement and differing interpretations of existing intellectual property laws, the Parties are desirous to enter into an Agreement for the Territories as defined herein, pursuant to which Subito e.V. and the Supplier Libraries may offer copies of Articles for retrieval to Subito e.V.’s customers, make copies, and deliver scanned or hard-copy Articles upon a customer’s individual request through the Subito Document Retrieval and Delivery Services.
WHEREAS Subito e.V. has provisionally ceased delivery of Articles and Portions of Books to certain customers on the basis of the Subito Document Retrieval and Delivery Services outside Germany, Austria, Switzerland, and Liechtenstein, without recognizing any legal obligation to do so.
WHEREAS the Parties have discussed but do not presently agree as to whether or not the provisions of this Agreement are required to authorize the activities of Subito e. V. and the Supplier Libraries inside Germany, Austria, Switzerland, and Liechtenstein, and as a consequence continue to seek to clarify this issue, including through litigation, without prejudice to this Agreement and the litigation running side by side.
WHEREAS the Parties wish to enter into this Agreement for at least an initial Test Phase of two years in order to gain experience and gather information, in particular relating to the complementary nature and volume of the Subito Document Retrieval and Delivery Services offered to Client Libraries during such Test Phase.
NOW THEREFORE IT IS AGREED AS FOLLOWS:

1.
Definitions and Interpretations
1.1
Unless required otherwise by the context, the words and expressions listed below shall have the meanings assigned to them as follows:
“Accession Agreement” means the agreement to be signed by those Supplier Libraries which offer their own document retrieval and delivery service and/or conduct Inter-library Lending and Use and the Publisher, a model of which is set out in Annex 11.
“Agreement” means this General Agreement and all its Annexes.
“Article” means a Copyright-protected published article or contribution included in a Contractual Publication that is a journal, a newspaper, or a journal-like series.
“Business Day” means any day of the week other than a Saturday and Sunday, except any public holiday applicable in any EU country or the US.
“Calendar Quarter” means three calendar months, commencing on 1 January, 1 April, 1 July, and 1 October of each calendar year.
“Client Group” means any of three distinct client groups, consisting of natural persons or legal entities fitting the following description:
Client Group 1:
(i)
Pupils at primary and secondary schools,
(ii)
Students and staff in tertiary educational institutions, and
(iii)
Staff at research institutions financed primarily by public funds, 
excluding the following:
(i)
Students and academic staff acting as agents for commercial entities,
(ii)
Students enrolled in courses of no more than one semester for continuing professional education,
(iii)
Other employed persons enhancing their career and marketability by means of continuing academic education.
Client Group 2:
Any person not fitting the description of any of the other categories, including, without limitation, commercial enterprises and natural persons acting on their behalf or in their interest;
Client Group 3:
Client Libraries,
“Client Library” means a library that is located in the SLS Territory, is publicly financed as a general rule, is approved by Subito e.V., and performs duties such as a national library, state library, university library, regional library, a library of a college of applied sciences, public library, or specialized library that meets the above-cited criteria. For the avoidance of doubt, the term shall in any event exclude corporate libraries and libraries belonging to commercial or for-profit entities.
“Contractual Publication” means a Publication that is (i) part of the inventory of a Supplier Library and (ii) is not part of a small group of Publications that are expressly excluded by the Publisher at the time of entering into this Agreement by listing the Publication’s name in Annex 6. The exclusion shall apply only to publications for which the Publisher does not grant rights to any other document delivery service that are commercially equivalent to the rights cited in Clause 2.
“Copyright” means any exclusive or non-exclusive right of copyright, related right or sui generis right, including but not limited to any exclusive or non-exclusive right of copyright, related right or sui generis right recognized by existing or future legislation in any part of the Territories and/or any existing or future international treaty that is applicable in the respective part of the Territories. Without prejudice to the generality of the foregoing definition, any right granted to authors and/or publishers or specific classes of authors and publishers of text-based works and to the makers or producers of original or non-original databases, such as various remuneration rights, shall be deemed to be a right of Copyright.
“Customer” means an “End Client” or a “Client Library” who validly entered into a Customer License Agreement.
“Customer License Agreement” means a license agreement between Subito e.V. and a Customer governing the permitted use of a copy of an Article from a Contractual Publication delivered or offered for transmission by Subito e.V., in conjunction with a Supplier Library. The Customer License Agreement may not conflict with the provisions to which the Parties agree in Clause 5 and the accompanying Annex 2 for Digital Rights Management (DRM). In addition, the Customer License Agreement must implement the minimum conditions for Customer License Agreements as defined in Annex 10 with valid and binding effect for the customer. Sentence 3 of Clause 3.3 remains unaffected.
“Date of this Agreement” means the day on which the Parties duly represented sign this Agreement or, if the Parties sign consecutively, the day on which the last Party signs.
“Date of SLS Implementation” means the day on which Subito e.V. changes the Subito Library Service for the Contractual Publications over to the provisions of this Agreement. The date of SLS Implementation shall be no later than three months from the Date of this Agreement, unless the quality of the Metadata supplied in accordance with Clause 7, or the date when they are delivered, is not adequate to enable Subito e.V. to achieve concordance with its own databases and change the Subito Library Service over to the provisions of this Agreement by that date. In this event, the date of SLS implementation shall be postponed by the period required to achieve concordance.
“Date of SDS Implementation” means the day on which Subito e.V. starts the Subito Direct Customer Service for the Contractual Publications under the provisions of this Agreement.
“End Client” means a Client in Client Group 1 or 2 that is served by Subito e.V. in conjunction with a Supplier Library.
“Inter-library Lending and Use” means the practice of Supplier Libraries as quantitatively and qualitatively carried out in the last several years whereby publications or parts of publications are exchanged between libraries via fax or mail. The individual exchange is initiated by a user of the ordering library and conducted either by way of inter-library lending of the entire publication or inter-library transfer of a copy of the requested publication or part of the publication.
“Portal” means the Internet portal through which Subito e.V., in conjunction with one or more of the Supplier Libraries, offers search, order, and transmission of copies of Articles to End Clients as defined in this Agreement.
“Metadata” means the bibliographical information cited in Annex 7 relating to Contractual Publications that are a journal, a newspaper, or a journal-like series.
“Party” means one of the Parties.
“Portion of a Book” means individual pages, a chapter, parts of a chapter, a part of a book up to a maximum of 10% of the total number of pages or a discrete section from a Contractual Publication that is Copyright-protected and is a printed monograph, a collection, a dissertation, a multi-volume work, or a series.
“Publication” means printed monographs, collections, dissertations, multi-volume works, series, journals, newspapers, and journal-like series that (i) are currently published by the Publisher, its affiliates, or its subsidiaries; or (ii) were published in the past (hereinafter “Back Issues”) by the Publisher, its affiliates, or its subsidiaries, whether or not under the same or a different title, insofar as they were published by them and insofar as the rights granted under this Agreement to those Back Issues are currently controlled by the Publisher, its affiliates, or its subsidiaries, or (iii) are or were co-published by the Publisher, its affiliates or its subsidiaries and insofar as the rights to any such co-published Publications are controlled by them.
“SDS Territory” means the entire world, except Germany, Switzerland, Liechtenstein, and Austria, based on the boundaries existing as of the Date of this Agreement.
“SLS Territory” means the territory defined in Annex 9.
“Subito Document Retrieval and Delivery Service” means deliveries or offers for transmission of copies of Articles to Customers by Subito e. V. in conjunction with the Supplier Libraries via mail, fax, or the Digital Rights Management (DRM) system defined in Annex 2. The source used by the Supplier Library pursuant to a request by a Customer is always a printed medium. The Subito Document Delivery Service exists in connection with SDS and SLS.
“Subito Direct Customer Service – International” (“SDS”) means Subito Document Retrieval and Delivery Service insofar as it is offered to End Clients outside Germany, Austria, Liechtenstein, and Switzerland.
“Subito library service – International” (“SLS”) means Subito Document Retrieval and Delivery Service insofar as it is offered to Client Libraries outside Germany, Austria, Liechtenstein, and Switzerland.
“Supplier Libraries” means libraries in Germany, Austria, Liechtenstein, and Switzerland that belong to publicly-funded institutions, such as universities, research institutes, and governmental agencies, which are legal entities or public-law entities duly established and recognized under the private and/or public laws of Germany, Switzerland, Austria, or Liechtenstein, provided that they are members of Subito e.V. and that they have entered into an agreement with Subito e.V. that contains at least the conditions set out in Annex 1 to this Agreement. 

“Term” means the period of time referred to in Clause 8.2.
“Test Phase” means the two-year period from the date of SLS Implementation.
1.2
References to Article, Articles, Portion of a Book, and Portions of Books, shall be construed as references to each of the Articles or Portions, jointly and severally.
1.3
Any reference to a person includes a reference to a natural person or a legal entity.
1.4
Any reference to gender includes the other genders.
1.5
The clause headings are for convenience only and shall not be taken into account in interpreting this Agreement.
1.6
Words and expressions defined in a clause or sub-clause shall for the purpose of the clause in question bear the meaning assigned to those words and expressions.
1.7
Any provision in a definition or in the Annexes that confers rights or imposes obligations on any Party shall have the same effect as if it were a substantive clause in the body of this Agreement.
1.8
Words used in the singular include the plural and vice versa.
2. 
Grant of Rights
2.1
Under the terms and conditions of this Agreement, the Publisher hereby grants to Subito e.V. and for the benefit of the Supplier Libraries, as of the date of SLS implementation for SLS, as of the date of SDS implementation for SDS, a non-transferable, non-exclusive right to reproduce Articles, to transmit copies of Articles to requesting members of the public by mail, by fax, or electronically via the DRM system as described in Clause 5 and Annex 2, and to offer for retrieval and delivery, transmit, display, distribute and disseminate them. This right is granted for transmission to Customers who, at the time of requesting an Article and at the time of an SDS transmission are located in the SDS Territory or at the time of an SLS transmission are located in the SLS Territory and who are, in any event, habitually resident there. Subito e.V. and the Supplier Libraries are hereby authorized to make temporary copies that are necessary for technical reasons to supply the copies of Articles to Customers, provided that any and all temporary copies are deleted immediately after a copy has been supplied to the Customer, as soon as the DRM system permits this, and as soon as a grace period for the handling of warranty cases has expired. This license extends only to the supply of copies of single Articles within a Contractual Publication and not to the Contractual Publication in its entirety. 

2.2
For Client Group 1, the rights granted in Clause 2.1 are limited to cases in which the End Client requests and uses the copies in the capacities based on which they qualify for Client Group 1.
2.3
For Client Group 3, the rights granted in Clause 2.1 are limited to cases in which 
(i) 
the Client Library acts strictly according to a request that it received from a person who is registered with it as a user and who himself would qualify for an order as part of Client Group 1,
(ii) 
the person confirms his qualification for an order as part of Client Group 1 at least once in writing (no repeated confirmation is required for subsequent requests),
(iii) 
the request is processed by a staff member of the Client Library on the premises of the Client Library (the request need not be submitted in person on the premises of the Client Library but may instead be submitted by telephone or by e-mail, for example),
(iv) 
both at the time of the request and at the time when the delivery is received, the person is located within the SLS Territory and habitually resident there, and
(v)
insofar as the transmission takes place electronically, the person receives a printout with a watermark as provided in Annex 2 that has been created by a staff member of the Client Library on the premises of the Client Library. (The printout needs to be picked up in person on the premises of the Client Library, except if the person requesting the printout is employed by the Client Library or the institution or is a member of the faculty to which the Client Library is attached. In this case the printout may be picked up by a representative of the person on whose request the document was supplied and a printout made for collection.)
2.4
Publisher hereby grants to Subito e.V. and for the benefit of the Supplier Libraries the right to maintain, enter, store and retrieve any Metadata received from the Publisher concerning the Contractual Publications and to use the Metadata in question for purposes of the Subito Document Retrieval and Delivery Services, including use as part of search tools offered to Customers via the Portal. Upon termination of this Agreement, howsoever arising, Subito shall delete Publisher-supplied Metadata. Subito e.V. shall not use, acquire or retain any rights (including all copyrights, related rights, database compilation rights, trademarks, trade names, and other intellectual property rights, currently in existence or later developed) to Publisher-supplied Metadata. 

2.5
The Publisher shall retain the Copyright and other intellectual or proprietary rights in the Publications. Neither Subito e.V. nor the Supplier Libraries nor the Customers may modify, adapt, transform, translate or create any derivative work based on the Contractual Publications or otherwise use the same in a manner that would infringe the Copyright or other proprietary rights therein. Copyright notices, other notices or disclaimers included in the Contractual Publications may not be removed, obscured, or modified in any way.
2.6
Moreover, notwithstanding anything to the contrary, Publisher reserves the right to withdraw on 10 days written notice any Contractual Publication or Article from the ambit and scope of this Agreement where, in the Publisher’s sole and reasonable discretion, this is required to avoid liability, or as a consequence of the loss of any rights relating to any Contractual Publication or Article. The exclusion shall apply only to publications for which the Publisher does not grant rights to any other document delivery service that are commercially equivalent to the rights cited in Clause 2. Upon written request, the Publisher will provide Subito e. V. with the reasons for the exclusion. If the exclusion relates to an Article, Subito shall have the right to exclude from Subito Document Retrieval and Delivery Services the entire Contractual Publication in which the Article appeared. 

3.
Obligations relating to Subito Document Retrieval and Delivery Services, Right of Action against Supplier Libraries and Customers 
3.1 Subito e.V. shall operate the Portal. This includes administration of client registrations, maintenance of the documentation databases, and connecting the Customers with the Supplier Libraries. The Publisher shall have no claim against Subito e.V. for the operation of the Portal or for a specific scope and ambit of the Subito Document Retrieval and Delivery Services.
3.2 Subito e.V. shall centrally administer amounts due by Customers as set out under the provisions of Clause 4.
3.3 Subito e.V. shall enter into a direct contractual relationship with the Customer governed by the provisions of the Customer License Agreement. The physical reproduction and transmission of the copies of Articles are subject to a contractual relationship between the Supplier Library and the Customer. Subito e.V. shall not supply copies of Articles by way of the Subito Document Retrieval and Delivery Services to Customers who do not validly enter into a Customer License Agreement with Subito e.V.. Should local law prevent the enforceability of certain clauses contained in the Customer License Agreement relating to consumer protection or data protection, such unenforceability of particular provisions shall not stand in the way of the Supplier Library delivering copies to the Customers in question. Subito e.V. shall impose and enforce corresponding obligations on each of the Supplier Libraries. It is understood that the license granted for the benefit of Supplier Libraries in Clause 2 above covers them only to the extent that Supplier Libraries implement and adhere to said corresponding obligations.
3.4 The license in Clause 2 shall remain limited to the reproduction and transmission of Articles and not extend in any way to the reproduction and transmission of Portions of Books, unless and until the Publisher and Subito e.V. by mutual agreement have extended this Agreement to include a license on Portions of Books. Subito e.V. and the Supplier Libraries shall not resume deliveries of Portions of Books to End-Clients unless and until licensed by the Publisher to do so.
3.5 Subito e.V. and the Supplier Libraries shall cease to deliver by way of SLS Articles and Portions of Books to Client Libraries outside the SLS Territory. For the avoidance of doubt, Subito e.V. and the Supplier Libraries claim a right to continue with the supply of Articles and Portions of Books through SDS and SLS within Germany, Switzerland, Austria and Liechtenstein and will continue with the supply of these materials. Nothing in this Agreement shall be construed as a license or permission or acquiescence by the Publisher regarding such deliveries. Subito e.V. and the Supplier Libraries shall not resume deliveries of Articles to End-Clients until after the Date of SDS Implementation. 

3.6 Vis-à-vis the Publisher, Subito e.V. shall be responsible and accountable for compliance by Supplier Libraries with the provisions of this Agreement and for the signature of the Accession Agreement by those Supplier Libraries which offer their own document retrieval and delivery service and/or conduct Inter-library Lending and Use. Any action or omission by any Supplier Library that would constitute a breach of this Agreement, had the said action or omission been a conduct of Subito e.V., shall constitute a breach of this Agreement by Subito e.V. The Parties hereby clarify that 
3.6.1 the above provision relates only to the participation by the Supplier Libraries in the Subito Document Retrieval and Delivery Service, not to any other activities for which the Supplier Libraries alone are responsible, such as conducting Inter-library Lending and Use or document delivery under a Supplier Library’s own document retrieval and delivery service;
3.6.2 nothing in this Agreement shall constitute any responsibility by Subito e.V. for any other activities for which the Supplier Libraries alone are responsible; 
3.6.3 as between Subito e.V. and the Publisher (but not as between the Supplier Library and the Publisher), any other activities for which the Supplier Libraries alone are responsible are subject only to the Accession Agreement between the Publisher and the Supplier Library; and
3.6.4 nothing in this Agreement shall be construed as a license or permission or acquiescence by the Publisher regarding any other activities for which the Supplier Libraries alone are responsible.
Notwithstanding Clauses 3.6.1 to 3.6.4, the Publisher and the Supplier Library are free to declare within the Accession Agreement this Agreement, in whole or in part, as binding upon other document retrieval and delivery services and/or Inter-library Lending and Use conducted by the Supplier Library. 

3.7 The Customer, as a third-party beneficiary of this Agreement shall recognize as part of his or her agreement with Subito e.V. and/or the Supplier Library and as part of his or her Customer License Agreement with Subito e.V. a direct right of action by the Publisher, including an action in contract and an action for copyright infringement in case of any breach or non-compliance with the terms of the Customer License Agreement.
3.8 The Supplier Libraries as third-party beneficiaries of this Agreement shall recognize as part of their agreement with Subito e.V. a direct right of action by the Publisher, including an action in contract and an action for copyright infringement in case of any breach or non-compliance with the minimum terms set forth in Annex 1 or breach of the terms under which the Supplier Library has a claim to third-party benefits under this General Agreement between Subito e.V. and the Publisher. The Parties hereby clarify that the contractually agreed direct right of action relates only to the participation of the Supplier Library in the Subito Document Retrieval and Delivery Service, not to any other activities for which the Supplier Library alone is responsible, which are subject only to the Accession Agreement between the Publisher and the Supplier Library.
3.9 Subito e.V. shall oblige the Supplier Libraries to send to a Client Library as part of a cover page accompanying an SLS delivery that takes place electronically via a DRM system a “copyright notice” informing the Client Library and the user of the user rights and conditions attached to the document supply (see Annex 8).
4.
Determination, Change and Notification of Royalty Fees, Credit Risk
4.1
It is understood that all royalty fees cited in this Agreement shall apply only to deliveries actually made and that any applicable VAT shall be added thereto. For purposes of clarification, a delivery is defined as “made” under this Agreement when the ordered document has been dispatched to the Customer by mail or fax or when the Customer has been sent an e-mail stating that he can access the ordered document through the DRM system.
4.2
During the Test Phase, Subito e.V. shall produce a monthly statistical analysis of the deliveries in the preceding month. The Publisher may review and download this analysis over the Internet on a password-protected basis. Subito e.V. shall provide the URL and the password to the Publisher after the signing of this Agreement. In accordance with the model in Annex 4A, this analysis shall include the number of deliveries of Articles made during the preceding month within the SDS Territory and SLS Territory by all Supplier Libraries in relation to all participating publishers, broken down by countries and client groups.
4.3
Subito e.V. will transfer the royalty fees owed within 30 days of the last day of each Calendar Quarter to the bank account specified by the Publisher in Annex 3. Subito shall bear the cost of transfer associated with the services of its bank, while the Publisher shall bear the cost of services charged by the Publisher’s bank or any intermediary bank. By mutual agreement, Subito e.V. may instead make the transfer to a MasterCard or Visa credit card account specified by the Publisher in Annex 3. In this case Subito shall bear the cost of the transaction (currently a percentage cost of 3.75% of transaction value), while the Publisher shall bear the cost associated with the credit card account (currently a percentage cost of 1% of transaction value if the credit card account is not kept in EURO). In either case, the date of record shall be the date on which Subito e. V. gives the order for the transfer, not the date on which the amount is credited at the bank specified by the Publisher.
4.4
Simultaneously, i.e., within 30 days of the last day of each Calendar Quarter, Subito e.V. will issue to the Publisher a credit memo for royalties owed in electronic form as specified in Annex 4B, with a list of all deliveries made. The credit memo and list of deliveries made shall be transmitted by e-mail or file transfer, at the option of Subito e.V.
4.5
The Publisher shall have the right, at its own cost and expense, to audit the central settlement and all documentation and records that pertain to the Subito Document Retrieval and Delivery Services starting from the date of SLS Implementation. In order for Supplier Libraries to benefit under this Agreement, the Publisher shall equally have the right, at its own cost and expense, to audit the documentation and records of any of the Supplier Libraries pertaining to Subito Document Retrieval and Delivery Services starting from the date of SLS Implementation. The Publisher’s auditing rights regarding Subito e.V. and the Supplier Libraries shall be exercised during normal business hours and upon reasonable notice by a representative bound by a professional duty of confidentiality, such as an auditor. The Publisher or his representative shall state in writing in respect of which period an audit is being undertaken. Should any audit reveal an underpayment of more than 5% during any calendar year or during any shorter period in respect of which the audit is being undertaken, the Publisher shall be entitled to have the costs and expenses of the audit reimbursed in full. Failure to reimburse these amounts shall constitute a material breach of this Agreement.
4.6
Royalty fees applicable to Subito Direct Customer Service – International (SDS)
(a)
Royalty fees applicable to SDS shall be determined by the Publisher and communicated to Subito e.V. in the form of a price list immediately after signing of this Agreement, no later than eight weeks prior to the date of SLS implementation according to the conditions set out in Annex 5. 
(b)
The Publisher shall set the royalty fee payable by Subito e.V. in Euros. The royalty fee set shall be the net amount due and payable by Subito e.V. to the Publisher without any deductions, costs, provisions or amounts to be withheld. However, any payable withholding taxes and additional payments associated with them shall be charged to the Publisher. Thus, if German withholding taxes are to be retained, Subito e.V. has the right to deduct the statutory withholding taxes from the agreed payments and to pay them on behalf of the Publisher unless the Publisher has transmitted to Subito e. V. a valid certificate of release that authorizes Subito e. V. to refrain from retaining any withholding tax. For purposes of clarification, it is noted that the Publisher shall be responsible for requesting a release from retention of withholding taxes or any refund of excess withholding from the responsible German tax authority. Subito e.V. shall support the Publisher in this regard within reasonable limits.
(c)
SDS shall support at least those Publisher-set rates that are differentiated according to Client Groups 1 and 2, Contractual Publication, and type of delivery (mail, fax, DRM), not to exceed a total of six fee rates in the SDS per Contractual Publication. Unless otherwise expressly agreed, the Publisher, for the avoidance of doubt, may not set a different royalty fee for each individual Article. It is deemed agreed that after evaluation of the Test Phase, the Parties will negotiate concerning the possibility of establishing special fee rates per Contractual Publication for mail, fax, and DRM for Special Research Papers (i.e., up to three additional fee rates per Contractual Publication).
(d)
Prices for new Contractual Publications will be supplied by the Publisher in accordance with the provisions set out in Annex 5 and will be taken into account by Subito e. V. within a reasonable period of time. Other changes to royalty fees applicable to SDS may become effective only at the start of each Calendar Year. For this purpose, the Publisher shall provide a new, complete price list (including any data that have not been changed) no later than 30 days prior to the start of the Calendar Year in question.
(e)
Subito e.V. agrees to bear the risk with regard to royalty fees for SDS, and to make the payment due within the same period and in the same manner as the fees are due and payable to the Publisher, irrespective of Subito e.V. and/or the Supplier Library having received a corresponding payment from the End Clients in question.
4.7
Royalty Fees for Subito Library Service – International (SLS)
(a)
The Parties agree that in order for Subito e.V. and the Supplier Libraries to adapt their systems and for all parties to gain experience with the new business model there will be a transition and phase-in period of two years from the Date of SLS Implementation. The Parties agree that during this period a nominal amount is payable to the Publisher, but that thereafter the rate becomes negotiable upon the terms stated as part of the provisions below.
(b)
For the first year from the Date of SLS Implementation, the royalty fee applicable to SLS shall be Euro {NUMBER} per delivery, irrespective of type of delivery. 

(c)
For the second year from the Date of SLS Implementation, the royalty fee applicable to SLS shall be Euro {NUMBER} per delivery, irrespective of type of delivery.
(d)
Any future negotiation of SLS royalty fees shall take into account market developments and comparable royalty fees charged to other document delivery services and/or their users and shall result in a percentage increase or fixed amount step-up in the SLS royalty rate to be negotiated between the Parties. Moreover, any amount to be negotiated in future shall take into account changes in the German Consumer Price Index using the Date of this Agreement as the base line. It is thus understood that any change in the Consumer Price Index that occurs during the first two transitioning years shall be taken into consideration on re-negotiation. However, an actual inflation adjustment in addition to market developments and comparable royalty fees shall only be made if the consumer price index changes by a total of more than 5% compared to the base line.
(e)
The SLS royalty fee is the net amount due and payable in Euros by Subito e.V. and the Supplier Library in question to the Publisher, without any deductions, costs, provisions or amounts to be withheld. However, any payable withholding taxes and additional payments associated with them shall be charged to the Publisher. Thus, if German withholding taxes are to be retained, Subito e.V. has the right to deduct the statutory withholding taxes from the agreed payments and to pay them on behalf of the Publisher unless the Publisher has transmitted to Subito e. V. a valid certificate of release that authorizes Subito e. V. to refrain from retaining any withholding tax. For purposes of clarification, it is noted that the Publisher shall be responsible for requesting a release from retention of withholding taxes or any refund of excess withholding from the responsible German tax authority. Subito e.V. shall support the Publisher in this regard within reasonable limits.
(f)
In respect of SLS royalties Subito e.V. agrees to bear the credit risk and to pay the amount due and payable at the time and in the manner as these royalty fees are due and payable to the Publisher.
5.
Digital Rights Management
Subito e.V. represents and warrants that from the Date of SLS Implementation it and the Supplier Libraries will utilize the Digital Rights Management (DRM) technology specified in Annex 2 to encrypt the copies of Articles when supplying them electronically. Subito e.V. reserves the right to modify its DRM technology while complying with the specifications of Annex 2, and at all times maintaining an adequate and effective DRM technology according to the general state of the art.
6.
Publisher's Power of Disposal and Release, Subito e.V.’s Representations and Warranties
6.1
The Publisher warrants to Subito e.V. that it has at its disposal all rights to the Contractual Publications and their contents, in particular to those Contractual Publications for which the Publisher has supplied any Metadata, that are required in order for Publisher to grant Subito e.V. and the Supplier Libraries the rights granted in this Agreement. In particular, the Publisher warrants that it has at its disposal the required rights in the relationships with the authors and with the royalty-collecting organizations. 

6.2
If claims are asserted against Subito e.V. or the Supplier Libraries by third parties that assert alleged rights to the Contractual Publications and/or their contents, in particular to any of those Contractual Publications for which the Publisher has supplied any Metadata, the Publisher shall indemnify Subito e.V. and/or the Supplier Library from these claims of third parties upon first request. Publisher shall assist Subito e.V. and the Supplier Libraries as necessary in the legal defense that they are permitted but not required to mount, and shall be responsible for the necessary costs of the legal defense. This indemnity is predicated upon the following: Subito e.V. and/or the Supplier Library shall immediately notify the Publisher in writing concerning any claims asserted, shall refrain from making any concessions or acknowledgements or equivalent declarations, and shall enable the Publisher to conduct all in-court and out-of-court negotiations concerning the claims at its expense.
6.3
The provisions of Clause 6.2 above shall apply mutatis mutandis if claims are asserted against Subito e.V. or a Supplier Library by a Customer because claims have been asserted against the latter by third parties who assert alleged rights to the Contractual Publications and/or their contents.
6.4
Subito e.V. represents and warrants that it has the capacity to enter into this contract and that it has the capacity and will to abide and enforce the limitations placed on the rights granted to it–including, without limitation, those in Clause 2 and 3 above–with respect to the Supplier Libraries as well.
6.5
Subito e.V. represents and warrants that nothing in its articles of associations or in existing agreements with Supplier Libraries contradicts or violates the terms of this Agreement and that it will not modify its articles of association or stipulate by-laws or make or amend agreements with Supplier Libraries that would contradict or violate this Agreement.
6.6
Subito shall do its utmost to avoid circumvention and/or non-compliance by Supplier Libraries. Within two Business Days of Subito e.V. learning of an actual instance of circumvention and/or non-compliance, it shall notify the Publisher and warn the Supplier Library in writing. If after one additional warning, a Supplier Library commits another such violation, Subito e.V. shall exclude it from further participation in deliveries under the present Agreement. All documents that are relevant in this context shall be provided to the Publisher, including documents of the central settlement, usage statistics (on authorized and unauthorized deliveries) and royalty reports in accordance with Clause 4.4. For the sake of clarification, the above provisions relate only to the participation of the Supplier Libraries in the Subito Document Retrieval and Delivery Service, not to any other activities for which the Supplier Libraries alone are responsible.
6.7
Subito e.V. and the Supplier Library concerned shall be jointly and severally liable to the Publisher if any of the Supplier Libraries circumvents or facilitates the circumvention of DRM technology or fails to comply with the minimum conditions cited in Annex 1. 
6.8
Subito e.V. and the Supplier Libraries shall not be liable if Customers circumvent the limitations set by the DRM-system or fail to comply with the limitations of the Customer License Agreement. Subito e.V. shall do its utmost to avoid such circumvention and/or non-compliance and shall require the Supplier Libraries to make such efforts as well. If Subito e.V. and/or a Supplier Library learn of a circumvention or non-compliance, it shall warn the Customer in writing. If, after a warning, a Customer commits an additional violation, Subito e.V. and the Supplier Library will exclude it from further receiving and/or purchasing Articles. All documents that are relevant in this context shall be provided to the Publisher, including the documents of the central settlement.
7.
Metadata
7.1
Immediately after the Date of this Agreement, but no later than eight weeks prior to the date of SLS implementation, the Publisher shall deliver the Metadata defined in Annex 7 to Subito e.V.. The Publisher shall make reasonable endeavours to provide additional information available to Subito e.V. for certain Contractual Publications specified by Subito e.V. if it is found that additional Metadata are reasonably required to achieve concordance between the Metadata and the existing databases of Subito e.V., in particular, to achieve concordance to the ZDB number of the Contractual Publication. In such case, Subito e.V. will undertake all reasonable efforts to assist the Publisher to achieve concordance of the relevant information.
7.2
The Publisher will also supply Metadata for new Contractual Publications (resulting e.g. from title splits, title mergers, title buys, title sales or title launches) as provided in Annex 7, and Subito e. V. will take them into account within a reasonable period of time. Other changes to Metadata will take effect at the beginning of each calendar year. For this purpose, the Publisher will provide a new, complete list of Metadata no later than 30 days prior to start of the respective calendar year.
7.3
As long as the Publisher has not provided any Metadata for a specific Contractual Publication or as long as the supplied Metadata are not yet sufficient for achieving concordance between the Metadata and the databases available at Subito e. V. in relation to that specific Contractual Publication, Subito e. V. will not owe any royalties, any statistical analysis as provided in Clause 4.2, nor any list under Clause 4.4 for the delivery of copies relating to the specific Contractual Publication. In relation to specific Contractual Publications, as long as Subito e.V. declares not to have at its disposal sufficient Metadata as outlined above, it shall use its best efforts not to resume SDS deliveries and keep SLS deliveries suspended until the Parties were able to resolve any identification issues relating the specific Contractual Publications and/or achieve concordance of the data involved. For the avoidance of doubt, missing or insufficient Metadata in relation to specific Contractual Publications shall not exonerate Subito nor entitle Subito e.V. to withhold payment in relation to other Contractual Publications where sufficient Metadata was provided to Subito e.V.
8.
Termination and Term of Agreement, Expansion of Cooperation
8.1
This Agreement shall take effect on the Date of this Agreement. 

8.2
The term of the Agreement shall be an initial period of three years from the Date of SLS Implementation. It shall automatically be extended by consecutive one-year periods (extension term) unless Subito e.V. or the Publisher terminates the Agreement with three months’ written notice as of the end of the initial term or any extension term. 

8.3
Subito e.V. shall notify the Publisher in writing whenever one of its member libraries ceases to be a Supplier Library as defined herein.
8.4
In addition to any other rights or remedies available in any law applicable in any part of the SDS Territory and/or the SLS Territory, including without limitation, a claim of damages, specific performance of any obligation, duty of care or in relation to any other undertaking, covenant or representation under this Agreement, the Parties reserve the right to terminate this Agreement by giving written notice in case of repeated, systematic or deliberate circumvention or disregard of fundamental provisions of this Agreement and/or its constituent agreements by the other Contracting Party or by Supplier Libraries. Before exercising this right of termination, the Publisher shall send a written notice to Subito e.V., demanding instant rectification of the breach. Subito e.V. shall acknowledge receipt of such notice in writing and propose specific action for rectification within two weeks. If the circumvention or violation is not eliminated within one month from receipt of the original communication sent by the Publisher, the Publisher shall have the right to terminate the Agreement without further notice. 

8.5
On termination, howsoever arising, Subito e.V. and the Supplier Libraries shall cease forthwith to deliver in any manner or form Articles under this Agreement in the SDS Territory and in the SLS Territory. In accordance with Clause 2.4, Subito e.V. and the Supplier Libraries shall remove any and all Metadata supplied by the Publisher from any search tools or databases, whether for internal use by Subito e.V., the Supplier Libraries or use by Customers as part of SDS and/or SLS. Within three days of termination taking effect, Subito e.V. shall inform its Customers on the Portal of the cessation of this Agreement in relation to a particular Publisher. 

8.6
For a period of three years after termination of this Agreement pursuant to Clauses 8.2 or 8.7, Subito e.V. and the Supplier Libraries will give 70 days' written notice to the Publisher prior to the date on which they propose to commence or resume SDS and/or SLS, or any similar such deliveries of Articles as far as Supplier Libraries are concerned ("Deliveries"), providing a reasonable description of the manner and circumstances in which Subito e.V. and the Supplier Libraries propose to undertake such Deliveries, including at least:
8.6.1
description(s) of the class or classes of users to whom Subito e.V. and the Supplier Libraries propose to make Deliveries, 
8.6.2
the format(s) of document for Delivery by Subito e.V. and the Supplier Libraries.
8.6.3
Subito e.V. and/or the Supplier Libraries shall also confirm whether any of them propose to commence and/or resume Delivery:
8.6.3.1
globally; or
8.6.3.2
in one or more countries in the SDS Territory, in which case the notice shall identify each country and shall provide the materials or information in Clause 8.6.1 above in respect of each such country, and
in which case Subito e.V. and/or the Supplier Libraries shall also inform the Publisher on the methods used (if any) to identify which country their customers are residing in, e.g. by delivering Articles only to persons who request Subito e.V. and/or Supplier Libraries to make Deliveries to:
8.6.3.2.1
an email address ending in the country code applicable to such country or any of such countries;
8.6.3.2.2
an email address not ending in a country code, including .com, .net or .org, provided that the other contact information provided in writing by any such person provides a clear indication that the Delivery is to be made inside such country or countries; 
8.6.3.2.3
a mailing address within such country or any of such countries; or
8.6.3.2.4
a fax number beginning with the country code applicable to such country or any of such countries.
8.7
Upon expiration of the Test Phase, 
8.7.1
the Publisher shall for the first time have the right to terminate this Agreement giving 3 months written notice to Subito e.V., if, within the Publisher’s sole and absolute discretion, the volume of SLS deliveries increases at an unacceptable rate and/or otherwise, within the sole and absolute discretion of the Publisher conflicts with or prejudices the Publisher’s business model, including End Client deliveries within the SLS Territory (whether effected by Subito e.V., Supplier Libraries or independent third parties); 
8.7.2
Subito e.V. shall for the first time have the right to terminate this Agreement giving 3 months written notice to the Publisher, if, within Subito e.V.’s sole and absolute discretion, it is not acceptable for any, certain or all of the Supplier Libraries to cease to deliver Articles and Portions of Books by E-Mail in the course of conducting Inter-library Lending and Use. 

8.8
The Publisher shall have the above right of termination also in the event that Subito e.V. fails to report SLS deliveries accurately or timely in line with Clause 4.2 and 4.4 of this Agreement.
8.9
The Parties intend to expand their cooperation in the future to include the transmission of electronic documents and Portions of Books of the Publisher by Subito e. V. and/or the Supplier Libraries. However, this is not associated with any obligation on the part of the Parties to form any agreements associated therewith.
9.
Avoidance of Litigation
9.1
The Publisher agrees that for as long as Subito e.V. complies fully with the terms and conditions of this Agreement and all other agreements between them, the Publisher will not, in any country of the world, initiate a lawsuit, an action for a court order, or other sovereign or administrative proceeding due to SDS or SLS against Subito e.V., the Supplier Libraries, or Clients for such time as it is bound by this Agreement. Subito e.V., the Supplier Libraries (unless they violate the provisions in Annex 1 and/or the Accession Agreement), and the Clients (unless they violate the Customer License Agreement) shall have the right to counter any such action with the present obligation of the Publisher. For the avoidance of doubt, the Publisher reserves the right to take legal steps, including court actions, in any country of the world, based on violations of this Agreement, including related claims under the law of copyright, related rights or the law of competition. For the avoidance of doubt, any competent authority pursuant to any legal steps taken by the Publisher shall determine its competence and jurisdiction.
9.2
The Parties reserve all rights to seek legal clarification, including through court actions, with respect to any actions or copying or other activities not licensed under this Agreement. Only if such actions coincide with special circumstances can they provide grounds for special termination of this Agreement or justify a disruption of the commercial basis of this Agreement. For purposes of this Agreement these special circumstances are limited to: (a) enforceable judgments or other sovereign measures if said measures prohibit the performance of this Agreement, or (b) if this Agreement would not have been formed in the present manner if the judgment or measure had been taken into account at the time of formation of the Agreement. Before exercising a right of special termination, either Party shall notify the other Party at least three months in advance about the termination of this Agreement. The Parties shall seek in good faith to amend or rectify the Agreement. 

9.3
Notwithstanding anything contained in this Clause 9, the Parties agree that this Agreement does not in any way affect the suit now pending before the Munich I Landgericht , case number 7 O 11479/04 and the Munich Oberlandesgericht, case number 29 U 1638/06, and the Arbitration Board proceeding at the German Patent and Trademark Office case number Sch-Urh 41/03, particularly in relation to delivery to Customers situated in Germany, Austria and Switzerland, whether directly or indirectly (e.g. via Subito Library Service National or International). The Parties agree to review this position in good faith after the end of the Test Phase, taking into account the experience gained with SLS during that Test Phase. 

9.4
Should this Agreement be terminated or not renewed, whether during its Test Phase, Term or thereafter, howsoever this may arise, neither Party shall argue that the other Party acquiesced or forfeited any right or privilege provided for in any law relating to events or conduct arising after the said termination by virtue of having entered into this Agreement or having failed to take action during the continuance of this Agreement.
10.
Notices and Payment Information
10.1
If notice must be made to the other Party under this Agreement, they must be made to one of the contacts named in Annex 3 unless this Agreement provides that they must be made to a specific contact whose address has been communicated to the other Party in writing for this purpose.
10.2
Payments by Subito e. V. to the Publisher will be made to the accounts specified in Annex 3 as provided in Clause 4.3.
10.3
Each Party must ensure that the information provided in Annex 3 is up to date at all times, and each Party can alter it by means of a written notice made to the other Party. The change shall take effect two weeks after receipt of the notice of the change.
10.4
Insofar as declarations are to be made in writing under this Agreement, they can be submitted only by hand or by mail, by courier, or by fax. In particular, transmission by e-mail is not sufficient.
11.
Confidentiality
11.1
The Parties agree that for two years after expiration of the Term of this Agreement, they will treat as confidential all documents, information, and data that the disclosing party identifies, designates, or qualifies as “confidential”, whether in writing or verbally, to which they gain access or of which they become aware of due to their cooperation, as well as any information that by its nature is confidential (hereinafter: “Confidential Information”), in particular; confidential information may not be transmitted to third parties without the prior written consent of the other Party. The foregoing also applies to this Agreement and its terms. For the avoidance of doubt all copyrights and other intellectual property rights shall continue to apply to all Confidential Information for as long as those rights subsist.
11.2
The Parties shall also impose the confidentiality obligations to which they have agreed on all persons or companies that are entrusted with Confidential Information or performances arising from this Agreement.
11.3
The foregoing obligations shall not apply (without granting of a right or license) insofar as one Party that has received Confidential Information can show that this information legally
(a)
was available to the public at the time of disclosure or became publicly available thereafter, or
(b)
was disclosed to the receiving Party by another person, or
(c)
was already in the possession of the Party receiving it at the time of disclosure, or 
(d)
was developed by the receiving Party independently of the Confidential Information, or 
(e)
is required to be disclosed by statutory or administrative-law provisions or due to an unappealable court decision, if the disclosing Party is notified of this requirement immediately and the scope of the disclosure is limited as far as this is possible.
12.
Choice of Law and Jurisdiction
12.1
This Agreement shall be governed by and construed in accordance with German substantive law on contracts. German international private law and the UN Sales Convention are expressly excluded. For the avoidance of doubt, the ownership, subsistence and infringement as well as the remedies relating to any right of Copyright or any other intellectual property right shall be determined in accordance with the law of the territory for which protection is claimed (Schutzlandprinzip [protecting-country principle]).
12.2
The exclusive place of jurisdiction for all disputes arising from this Agreement is Munich, Germany. 

13.
Miscellaneous Provisions
13.1
If Subito e.V. is, due to alterations in German tax law, no longer able to reasonably provide SDS and/or SLS to Customers under the conditions set out in this Agreement, the Parties shall mutually undertake all bona fide and reasonable endeavours in order to adjust this Agreement accordingly. 

13.2
This Agreement shall be signed in both a German and an English original version. Both versions shall be deemed authentic and authoritative. In the event of an apparent or perceived discrepancy between the English and German versions, that version shall prevail which, in the light of a purposive interpretation of the Agreement as a whole, best reflects the true understanding between the Parties.
13.3
This Agreement, including any attachments, Annexes or schedules hereto and thereto, and documents explicitly referred to herein or therein (e.g. user manuals and specification documents), contains the entire understanding of the parties with respect to the subject matter contained herein and supersede all terms and conditions in any drafts, quotations, purchase orders, acknowledgements or other documents exchanged by the Parties. There are no promises, covenants or undertakings other than those expressly set forth herein. No modification, amendment or waiver of any provision of this Agreement shall be valid unless made in writing and signed by the parties. 

13.4
If a provision of this Agreement is invalid or unenforceable, this shall have no effect on the other provisions. The Parties agree now that they will replace the invalid or unenforceable provision with a valid and enforceable provision that approximates as nearly as possible the commercial intent of the provision that is replaced. 

13.5
The relationship between the parties is that of independent contracting parties and does not constitute a partnership, joint venture, or agency relationship, and neither shall have any authority to bind the other in any way.
13.6
This Agreement is personal to the parties and may not be assigned without the prior written consent of the respective other party. However, this Agreement shall inure to the benefit of the subsidiaries, successors, and assigns of the parties.
———————————————
——————————————————————

Place, Date 



Signature Subito e.V.
———————————————
——————————————————————
Place, Date



Signature (Publisher)
Annex 1
To the Agreement dated_______
Minimum Conditions for the Agreement by and between
Subito e.V. and the Supplier Libraries
1. The Supplier Library assumes the obligations specified by this Agreement that are incumbent on Subito e.V. in the General Agreement (copy attached) vis-à-vis a number of publishers. Words and expressions used and/or defined in the General Agreement shall carry the same meaning when referred to in this Agreement, unless the context requires otherwise.
2. The Supplier Library undertakes to abide by and comply with the terms and conditions under which Subito e.V. may supply copies of Articles to Customers and Client Libraries in accordance with the General Agreement (copy attached) that Subito e.V. has formed with a number of publishers. 

3. The Supplier Library warrants and represents vis-à-vis Subito e. V. whatever Subito e.V. warrants and represents under the General Agreement that Subito e.V. has formed with a number of publishers.
4. The Supplier Library undertakes to abide and comply, within the time frame provided for in the General Agreement or within a shorter time frame as may be set from time to time by Subito e.V., with any and all instructions received from Subito e.V. pursuant to the correct application and implementation of the General Agreement entered into between Subito e.V. and the Publisher. Failure to abide and comply timely shall constitute a material breach of this Agreement by the Supplier Library.
5. The Supplier Library shall notify Subito e.V. in writing when it ceases to qualify as such under the General Agreement.
6. The Supplier Library assigns, cedes and makes over any and all claims it may have or acquire against a Customer by reason of the SDS or SLS services offered by the Supplier Library, insofar as and to the extent that Supplier Library does not discharge its obligations to Subito e.V.
7. The Supplier Library represents and warrants that it has received a copy of the General Agreement as entered into between Subito e.V. and a number of publishers and that the Supplier Library meets the criteria for a “Supplier Library” as there defined as at the date of signing of this Agreement. 

8. The Supplier Library hereby confirms that it is a third-party beneficiary of the General Agreements between Subito e.V. and the publishers. Each of the publishers shall have a direct right of action against the Supplier Library in contract and copyright law in respect of any breach of the terms of this Agreement or for violation of the terms and conditions upon which the Supplier Library is entitled to benefit as a third-party beneficiary under the General Agreement with Subito e.V. and the publishers.
9. For the avoidance of doubt, in case of a discrepancy or conflict now existing or in the future arising, between this Agreement and any other agreement entered into between Subito e.V. and the Supplier Library, including without limitation any membership agreement, Statuten [articles of association], by-laws or other corporate customs, rules of association, etc., this Agreement shall prevail and take precedence.
10. The Supplier Library shall either enter into an Accession Agreement (within the meaning of Annex 11 of this Agreement) with the Publisher, or refrain from: (i) offering the Publisher's Publications through its own document retrieval and delivery service (the “Library’s Copy Transmission Service” as defined in Annex 11) and (ii) making deliveries of such Publications in the course of any Inter-library Lending and Use other than through the Subito Document Retrieval and Delivery Service.
Annex 2
to the Agreement dated _______
Reference Points for Digital Rights Management (DRM)
1.
The Digital Rights Management shall allow a member of Client Groups 1 and 2 to perform the following functions:
(a)
Functionality: The End Client may view the document and may print it twice. Once received by the End Client, the electronic document may not be forwarded again electronically.
or
Viewing of the document by an assisting person and one-time forwarding of the document by this assisting person to the intended recipient, who may view the document and may print it twice.
No later than one month after the date of the delivery, the electronic document shall expire and shall no longer be accessible.
(b)
Watermarking: On each page of the print-out a header or footer appears that states the print date and the text “Subito e.V. licensed customer copy, supplied and printed for {End Client Name}.”
2. 
The Digital Rights Management shall allow a member of Client Group 3 to perform the following functions:
(a)
Functionality: The document may be viewed and may be printed twice. The document may not be forwarded electronically from point of reception at Client Library to any other location.
No later than one month after the date of the delivery, the electronic document shall expire and shall no longer be accessible.
(b)
Watermarking: On each page of the print-out a header or footer appears that states the print date and the text “Subito Library Service Copy, licensed and printed for (Client Library Name).” 

Annex 3
to the Agreement dated _______
Contacts and Payment Information
1.
Contact at the Publisher

[please add]
2.
Contact at Subito e.V.

[please add]
3.
Payment Information

If the designated bank is located outside Germany, a credit card account must also be specified.
3.1
Bank Account
Bank:
Routing No.:
Account No.:
SWIFT BIC:
IBAN No.:
3.2
Credit Card Account
Name of Cardholder:
Credit Card Number:
Expiration date:
Issuing Bank: 

( Mastercard
( VISA
 ( Other______________
Annex 4 A
to the Agreement dated __________
Model for Monthly Statistical Analysis
during the Test Phase

Client group 1
Client group 2
Client group 3

Country 1




Country 2




Country 3




etc.




The table contains the cumulative numbers of all deliveries made by all Supplier Libraries of Articles of all Publishers that have formed a license agreement with Subito e.V. such as this Agreement, but does not contain deliveries of Articles from Contractual Publications for which no sufficient Metadata, as set out in Annex 7, has been supplied by the respective Publisher.
Annex 4 B 
To the Agreement dated _______

Form and Content of the List of Deliveries Made
Preamble
The Publisher requires the following information to be contained within the credit memo:
· Period the credit memo is issued for
· Contractual publication citation (Publisher ID)
· ISSN (if available)
· Volume No /Issue No (Journals only)
· Publication Title
· Royalty fees owed, broken down by Client Group 1 to 3
· Number of delivered copies of Articles, either in totals, broken down by Client Group or listed individually
· Customer locations by country (e.g., Albania 7, France 200, etc.)
The Parties agree that the format and the items listed in the table below fulfill the requirements listed above and that no further information needs to be included in the credit memo issued by Subito e.V.
1.
Format
The file format is a TSV (tab separated values) format. The list contains one row per order, meaning one set (fields and data types, 1-19 see below). Each order relates to one specific article only, alternatively, each order must specify the number of articles ordered and may not cumulate different Client Groups. The field names are in the first row. The following provisions apply:
a) The field separator is a horizontal tab (hex: 09).
b) Each row, including the last, ends with an LF character (hex: 0A).
c) The data must not contain any tab or LF characters.
d) The character set used is ISO-8859-1 (Latin-1).
e) The report file contains an identification of the Publisher and the corresponding report period in the filename.
2.
Content
Description of Fields

Field name
Description
Type
Required field

1
pub_tgq
Order number
char(25)
Yes

2
pub_order_date
Order date
date YYYY-MM-DD
Yes

3
pub_shipped_date
Delivery date
date YYYY-MM-DD
Yes

4
pub_delivery_service
Delivery type
ENUM
Yes

5
pub_delivery_country
Delivery country
char(2) as in ISO 3166-1
Yes

6
pub_usergroup
Client Group
ENUM: 1 = usergroup1, 2 = usergroup 2, 3 = usergroup 3
Yes

7
pub_vl_title
Journal title
char(250)
Yes

8
pub_vl_issn
ISSN
char(9)
Yes, if available

9
pub_publication_date
Article publication date
char(10)
Yes

10
pub_vl_system_no
CODEN
char(20)
Yes, if available

11
pub_vl_identification
Unique Publisher ID of the journal (corresponds to No. 1 of the list of journals, Annex 7)
char(30)


12
pub_zdb_nd
ZDB document number
char(40)
Yes

13
pub_author
Article author(s)
char(40)
No

14
pub_title_of_article
Article title
char(50)
No

15
pub_volume_issue
Volume and issue
char(25)
Yes

16
pub_pagination
Page information
char(15)
Yes

17
pub_copyright_fee
License amount
currency in EURO
Yes

18
pub_copyright_fee_tax
Sales tax if applicable
currency in EURO
No

19
pub_source_tax
Withholding tax if applicable
currency in EURO
No

Annex 5
to the Agreement dated _______
Format and Content of the Price List
1. General provisions on the format on the price list
The file format is a TSV (tab separated values) format with the field list as the first set and one row per price, meaning one set per journal/newspaper/journal-like series (hereinafter collectively “journal”) (fields and data types, see below):
· The field separator is a horizontal tab (hex: 09).
· Each row, including the last, ends with an LF character (hex: 0A) (UNIX format).
· The data must not contain any tab or LF characters.
· The character set used is ISO-8859-1 (Latin-1).
· The sequential order of the fields (field 1-n) must be strictly maintained.
2. Content of the price list
No.
Field name
ID
Type
Value Range
Required Field

1
vlp_ identification
Unique publisher ID of the journal (corresponds to No. 1 of the list of journals, Annex 7)
char(30)

Yes

2
vlp_usergroup
Client group
ENUM

Yes

3
vlp_delivery_service
Delivery type
ENUM

Yes

4
vlp_licence_fee
Royalty
Currency
Amount in euros
Yes

(a) Field 1: vlp_identification: The identification must correspond to the identification in the list of journals.
(b) Field 2: vlp_usergroup: The values are
1 = usergroup 1: non-commercial
2 = usergroup 2: commercial
3 = usergroup 3: library service
(c) Field 3: vlp_delivery_service: The values are:
S = Standard (same price for all delivery types)
D = E-mail with DRM
F = Fax
M = Conventional mail
3. Additional Provisions
3.1 Minimum information for each journal
At least one price per client group must be supplied.
Example: Client Group 1 and no differentiation of price by delivery type

vlp_identification
vlp_usergroup
vlp_delivery_service
vlp_licence_fee

1024
1
S
1.00

As long as the Publisher has not stated a price for a Contractual Publication or individual Client Groups, this price will be € 0.00 and Subito e.V. will enter it into the license database. 

3.2 Library Service
The Publisher will not supply any prices for the SLS during the Test Phase because the standard price agreed upon will apply. Subito e.V. will enter this standard price into the license database.
Annex 6
to the Agreement dated _______

Expressly Excluded Publications

Annex 7
to the Agreement dated _______
Format and Content of the Metadata
(List of Journals)
4. General provisions on the format of the Metadata
The file format is a TSV format (tab separated values) with the field list as the first set and one row, meaning one set, per journal/newspaper/journal-like series (hereinafter collectively “journal”) (see below for fields and data types):
· The field separator is a horizontal tab (hex: 09).
· Each row, including the last, ends with an LF character (hex: 0A) (UNIX format).
· The data must not contain any tab or LF characters.
· The character set used is ISO-8859-1 (Latin-1).
· The field row sequence (field 1-n) is to be strictly maintained.
· Any additional fields or additional information included by the Publisher may be considered by Subito e.V. at its sole and absolute discretion.
5. Required Metadata
No.
Field name
Description
Type
Value range
Required field

1
vl_ identification
Unique publisher identification of the journal
char(30)

Yes

2
vl_issn
ISSN
char (9)
Abcd-efgh
Yes, if available

3
vl_title
Complete journal title
char(250)

Yes

4
vl_zdb_identification
ZDB identification
char(9)

Yes, after first assignment, if possible

5
vl_coden
CODEN
char(6)
six-digit
Yes, if available

6
vl_title_abbreviation
Journal title abbreviation
char(100)

Yes, if available

7
vl_publication_begin
First volume in which the Publisher holds rights
Int
1600 – 9999
Yes

8
vl_publication_end
Last volume in which the Publisher holds rights
Int
1600 – 9999
No or: 9999 for continuing

9
vl_publisher_name
Publisher name
char(100)

Yes 

10
vl_publication_place
Publisher location
char(100)
Legal domicile in local language
Yes

6. Procedure
a) Subito e. V. will assign the journals to the entries in the Subito journal catalogue by automatic means, using the list of journals. The link between the two databases is the ZDB identification. A journal will only be deemed as properly identified once Subito is – on the basis of the information being provided by the Publisher – in the position to assign the ZDB identification to the respective journal.
b) In instances in which the assignment of the entries in the list of journals to the entries in the Subito journal catalogue is not clear, the Publisher will endeavour to assign the correct ZDB identification, using the Subito journal catalogue that is available on the Internet. In such case, Subito e.V. will undertake all reasonable efforts to assist the Publisher to achieve concordance between the relevant information. Royalties and statistics will not be owed for the relevant journal until the journal has properly been identified. The undertaking to cease deliveries of copies of Articles from the relevant Publication is set out in Clause 7.3 of the Agreement. The Publisher and Subito e.V. shall designate a contact person to liaise with each other regarding Metadata.
c) After assignment, the ZDB identification number will be added to the journal list by Subito e.V.. The journal list will be returned to the Publisher. At any given time, each data set contained in the latest journal list returned to the Publisher shall be deemed effective if no written objection against specific data sets is received by Subito e.V. at the latest two weeks after the Publisher has received the journal list. When returning the journal list, Subito e.V. will separately point out to the Publisher the consequences of a failure to object to specific data sets. The Publisher is free to notify Subito e.V. of any inaccuracy within the data set at any time when becoming aware thereof. Subito e.V. will correct the journal list within reasonable time.
7. Special cases
a) Overlapping assignments that arise in the event of title splits, title mergers or re-named titles can be clarified only in consultation with the Publisher. In such cases, it will be necessary to include multiple data sets for a journal in the journal list with an individual Unique publisher identification of the journal for each data set.
b) For titles with multiple ISSNs, the formally correct ISSN will be supplied first. It may be necessary to clarify the assignment in consultation with the Publisher.
c) The journal list does not include e-journals because they are not the subject matter of this Agreement.
d) Additional special cases will always be clarified in consultation with the Publisher.
Annex 8
to the Agreement dated _______
For SLS deliveries that take place electronically through a DRM system:
Client Library Copyright Notice
To be transmitted to library patron who requested the copy
© RESPECT COPYRIGHT © ENCOURAGE CREATIVITY ©
Dear reader and user of our library,
We ordered the attached hard-copy document based on your request and we hope it assists you in your educational and research endeavors. 

If you wish to obtain an electronic version, you may obtain it from the publisher directly or at www.subito-doc.de in exchange for payment of the applicable copyright fee. 

The hard-copy document attached is protected by copyright laws. The hard-copy document was supplied to you at a preferential copyright fee on the assumption that you are a pupil, student or staff not engaged in commercial activity, and not a student who could and should pay the full copyright fee (such as a student in a continuing professional education program).
You also have received this copy on the condition that you reside in Europe but do not reside in Germany, Austria, Liechtenstein, or Switzerland.
Please note that under current copyright laws you are not permitted to reproduce or scan this document or forward it to third parties. The document is solely for your personal and private use. This also means that if a friend or colleague asks you for a copy, you should refer him to our library to obtain his own copy or have him contact the publisher or visit the above website.
If you do not comply with the above conditions of use, you may be held liable for copyright infringement. Respect copyright, encourage creativity.
***

Annex 9
to the Agreement dated _______
SLS Territory
8. The SLS Territory includes:
(a) all EU member states {Art. 299 (1) EU} with the exception of Germany and Austria
(b) the French overseas departments, the Azores, Madeira, and the Canary Islands {Art. 299 (2) EU}
(c) the regions associated with the EU {Art. 299 (3) EU}
(d) the European sovereign territories whose foreign relations are conducted by an EU member state {Art. 299 (4) EU}
(e) the Aland Islands {Art. 299 (5) EU}.
9. The SLS territory also includes the following European states with their dependent territories in Europe and on other continents:
(a) Albania
(b) Andorra
(c) Armenia
(d) Azerbaijan
(e) Bosnia and Herzegovina
(f) Bulgaria
(g) Faroe Islands
(h) Georgia
(i) Iceland 
(j) Isle of Man
(k) Channel Islands
(l) Croatia
(m) Macedonia
(n) Moldavia
(o) Monaco
(p) Norway
(q) Romania
(r) Russian Federation
(s) San Marino
(t) Serbia and Montenegro
(u) Ukraine
(v) Vatican City
(w) Belarus
3.
In each instance the legal situation on the effective date and the borders on the effective date shall apply. The Parties will agree to a redefinition in good faith in the event of any movement of borders.
Annex 10
to the Agreement dated _______
Minimum Conditions for Customer License Agreements 
(End Clients and Client Libraries) 
A. End Clients
10. The End Client shall declare in each case that in the case of an electronic delivery, he accepts the functions established for it and the scope of user rights agreed upon for it. 

11. The End Client shall acknowledge that he or she will not infringe any copyright subsisting in the supplied Article 
12. The End Client shall confirm that by placing an order, he is offering to form an agreement and that by granting the right to use the requested Article in accordance with Clause 2 of the Agreement, Subito e.V. accepts this offer, by which means a valid license agreement is formed that incorporates the minimum conditions for Customer License Agreements.
13. The End Client shall be notified that his data, including personal data, may be disclosed to the Publisher of the Article if this is deemed necessary for purposes of investigating or preventing the violation of a law or an agreement by the End Client.
14. For orders in connection with Client Group 1, the End Client must be required to affirm that he is a member of Client Group 1 and requests and uses the copy in the capacity on the basis of which he qualifies for Client Group 1.
15. The End Client shall agree not to circumvent or interfere with any Digital Rights Management system forming part of the delivery by Subito e.V. The End Client shall acknowledge that any circumvention or breach of the DRM system, the causing of unauthorized deliveries, or the unauthorized use of passwords may, after one initial warning, lead to the suspension and/or permanent termination of End Client’s account with Subito e.V. and its member libraries, either as a result of Subito e.V.’s policies or at the request of the Supplier Library.
16. The End Client shall acknowledge, to the extent permitted by law, that the law applicable to this transaction shall be law applicable at the principle place of business of Subito e.V.. To the extent permitted by law, the End Client shall agree to the non-exclusive jurisdiction of the courts at the principal place of business of Subito e.V., at the place of delivery receipt and at the habitual and/or permanent place of residence of the End Client.
17. The End Client shall acknowledge that the Publisher of the Article has a direct right of action against the End Client if the End Client violates the provisions of the Customer License Agreement.
B. Client Libraries
1. The Client Library shall confirm that in the case of an electronic delivery, it accepts the functions established for it and the scope of user rights agreed upon for it.
2. The Client Library shall confirm that by placing an order, it is offering to form an agreement and that by granting the right to use the requested Article in accordance with Clause 2 of the Agreement, Subito e.V. accepts this offer, by which means a valid license agreement is formed that incorporates the minimum conditions for Customer License Agreements.
3. The Client Library shall be notified that its data may be disclosed to the Publisher of the Article if this is deemed necessary for purposes of investigating or preventing the violation of a law or an agreement by the Client Library or the User. The Client Library must agree to notify the Users accordingly.
4. The Client Library shall affirm that 
i) it acts strictly according to a request that it received from a person who is registered with it as a user and who himself would qualify for an order as part of Client Group 1,
ii) the person confirms his qualification for an order as part of Client Group 1 at least once in writing (no repeated confirmation is required for subsequent requests), 
iii) the request is processed by a staff member of the Client Library on the premises of the Client Library (the request need not be submitted in person on the premises of the Client Library but may instead be submitted by telephone or by e-mail, for example), 
iv) both at the time of the request and at the time when the delivery is received, the person is located within the SLS Territory and habitually resident there, and 
v) insofar as the transmission takes place electronically, the person receives a printout with a watermark as provided in Annex 2 that has been created by a staff member of the Client Library on the premises of the Client Library. (The printout needs to be picked up in person on the premises of the Client Library, except if the person requesting the printout is employed by the Client Library or the institution or is a member of the faculty to which the Client Library is attached. In this case the printout may be picked up by a representative of the person on whose request the document was supplied and a printout made for collection.) 

5. The Client Library shall acknowledge that every other library client is to be referred directly to the Subito e.V. Portal as an End Client.

6. The Client Library shall agree not to circumvent or interfere with any Digital Rights Management system forming part of the delivery by Subito e.V. The Client Library shall acknowledge that any circumvention or breach of the DRM system, the causing of unauthorized deliveries, or the unauthorized use of passwords may, after one initial warning, lead to the suspension and/or permanent termination of Client Library’s account with Subito e.V. and its member libraries, either as a result of Subito e.V.’s policies or at the request of the Supplier Library.
7. The Client Library shall acknowledge that the law applicable to this transaction shall be law applicable at the principle place of business of Subito e.V.. To the extent permitted by law, the Client Library shall agree to the non-exclusive jurisdiction of the courts at the principal place of business of Subito e.V., at the place of delivery receipt and at the habitual and/or permanent place of business of the Client Library.

8. The Client Library shall acknowledge that the Publisher of the Article has a direct right of action against the Client Library if the Client Library violates the provisions of the Customer License Agreement.
Annex 11
to the Agreement dated __________
Model for Accession Agreement
Accession Agreement
by and between
[Library]
(hereinafter: “Library”)
and
[Publisher]
(hereinafter: “Publisher”)
(Library and Publisher hereinafter collectively: “the Parties”)
Recitals
The Publisher formed an Agreement with Subito e.V. concerning document retrieval and delivery services on [date] (hereinafter: “Subito Agreement”). The latter is attached to this Agreement as Schedule 1.
The Library offers its own document retrieval and delivery service [delete as applicable: under the name [please insert] (hereinafter “Library’s Copy Transmission Service”) and / or conducts Inter-library Lending and Use] that is independent of Subito Document Retrieval and Delivery Service.
With respect to the Library’s Copy Transmission Service, the Parties agree as follows:
18. Applicability of the Subito Agreement
The Subito Agreement is hereby also applicable to the Parties’ relationship with one another. The Library shall have those rights and obligations under the Subito Agreement that pertain to Subito e.V. and/or the Supplier Libraries under the Subito Agreement. For purposes of interpretation, the Library’s Copy Transmission Service shall take the place of the Subito document Retrieval and Delivery Service. Unless indicated to the contrary, terms defined in the Subito Agreement shall have corresponding meanings when used in this Accession Agreement.
19. Term of the Accession Agreement
19.1 This Accession Agreement shall take effect upon both parties signing it. The Library shall implement necessary changes to the Library’s Copy Transmission Service no later than the date of SLS Implementation by Subito e.V. in the Subito Agreement. 

19.2 The Accession Agreement shall remain in effect for as long as the Library actually acts as a Supplier Library in the Subito Document Retrieval and Delivery Service but not longer than the Subito Agreement between Subito e.V. and the Publisher remains in effect. During the three months following any written amendment to the Subito Agreement between Subito e.V. and the Publisher, the Library shall have the right to terminate this Accession Agreement by giving three months written notice. As between the Publisher and the Library any written amendment to the Subito Agreement shall have no effect unless either the right of termination set out in this Clause 2.2 has expired or such right has been waived in writing by the Library.
19.3 The Parties are free to agree on another arrangement for the Library’s Copy Transmission Service at any time and to terminate this Accession Agreement by mutual agreement in connection therewith.
20. Inter-library Lending and Use
[Note: this clause 3 may only be inserted into the Accession Agreements to be signed by those Supplier Libraries that intend to continue conducting Inter-library Lending and Use. Regarding Supplier Libraries which only provide the Library’s Copy Transmission Service (clause 1 Above), this clause 3 must be deleted.]
20.1 The Parties agree that this Accession Agreement does not cover the Library conducting Inter-library Lending and Use. 

20.2 Notwithstanding the foregoing, during the continuance of this Accession Agreement, the Library undertakes to abstain from making electronic deliveries of Articles or Portions of Books in the course of any Inter-library Lending and Use other than through the Subito Document Retrieval and Delivery Service and under the terms and conditions of the Subito Agreement. For the avoidance of doubt, fax deliveries of Articles or Portions of Books sent off by the Supplier Library shall be considered electronic deliveries, if they are not restricted to fax transmissions using a stand-alone fax machine employing exclusively the protocols T.4 (analog phone lines) and T.30 (ISDN phone lines) as defined by the International Telecommunications Union as at the time of entering into this Accession Agreement. The Supplier Library will not do anything to advertise, take part in, or encourage the conversion of a fax into any other transmission protocol, including without limitation email protocols, for example via services called webfax,e-fax, Internet fax, fax over IP, or any similar or new technology approximating or converting into or facilitating the reception of a fax as a different electronic file by a Client Library (whether or not situated in the SLS Territory) and/or third parties acting on behalf of the Recipient Library, such as telecommunications’ intermediaries. The Library will not be responsible for any such conversions performed by the Recipient Library or by a third party on behalf of a Recipient Library. 

20.3 The Publisher reserves the right to act anywhere in the world against the Library and any other person based on applicable laws, including copyright laws, regarding any Inter-library Lending and Use.
20.4 The Library undertakes to send a report to the publisher in electronic form stating the cumulative number of deliveries of copies from any publication including the Publisher's, other than electronic deliveries as defined under 3.2, of Articles and Portions of Books effected in the course of conducting Inter-library Lending and Use during a each calendar quarter after the SLS Implementation Date. The report shall be sent within 20 Business Days after the end of each calendar quarter to the e-mail address notified for this purpose by the Publisher to the Library.
[signatures]
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